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Dear Mr, Grisham:

You have asgited the following questions regarding ‘“certain
temporary and part-time employees" of the Texas Employment Commission:

1. Are temporary or part-time employees of the
Texas Ep»loyment Commission whose wages and
salaries aire indirectly paid with federal monies
entitled to accrue vacation, sick leave, or
holiday t::me credit as other state employees?

2. I 8o, are such employees who transfer
employment: from the Texas Employment Commission to
another state agency entitled to transfer their
accumula:id vacation and sick leave time credit?

3. I so, are Texas Employment Commission
employee; who resign, are dismissed, or who are
separated, entitled to be paid for all vacation
time duly accrued at the time of separation from
state eszplovment, provided the employee has had

continuoi: employment with the state for six
months?

4. If 8o, and 1if such employees, under
establisha:d administrative construction, were
denled pay for work time lost due to illness,
should those employees be reimbursed for those
days they were sick and unable to work in an
amount not to exceed their duly accrued sick leave
at the tine they missed work due to illness?

5. If so, are such employees who have become
geparated from the Texas Employment Commission
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entitled to be reimbursed for days they did not
work that were official state holidays?

6. I1f so, ara such employees who have become
separated from the Texas Employment Commission and
worked on officis] state holidays entitled to any
form of compensation for such labor?

7. 1f so, how far back in time should such
payments be made, and which statucte of
limitations, if any, appliea? '

In order to facilitate our analyseis of your questions, you point
out several factors regarding the subject employees which you suggest
might be helpful 1in determining the propriety of the current
administrative construction about the non-availability of certain
benefits to such employees. You note that “[tlhere is no mutual
commitment for continuatior. of the employment relationship.”" The job
descriptions for such emplovees limit them to working not "more than
1,200 hours in any calenda: year." Their "[c]ompensation is on an
hourly basis" and they are "intended for temporary and intermittent
duty. . . ." You further aiivige that it has been the administrative
practice of the Texas Employment Commission [hereinafter TEC] to deny
te all such hourly, temporary and part-time employees all of the
specified btenefits, 1i.e., ‘vacation, sick, and holiday leave time,
Consequently, such employe23 were not allowed to take vacation with
pay nor, when such employees were separated from employment at the TEC
after six months continuous state employment, were they paid for
accrued vacation leave. Lilewise, they were allowed neither time off
with pay when they missed work due to illness nor any paid holidays.
Similarly, they were not gisen compensatory time off for time worked
on any holidays.

With regard to your Ilrst question, it has been suggested, in
support of the existing administrative construction by your agency,
that the TEC's "unique relationship™ with the United States Department
of Labor, from which it receives virtually all of its funding, somehow
exempts TEC's hourly temporary and part-time employees from the
varioua satate statutory provisions concerning employee benefits.
However, in addition to the fact that {t has apparently never been
suggested that this theory applies to TEC's monthly, non-temporary and
full-time employees, this office ruled unequivocally and without
exception almos* forty years ago that "the Texas Employment Commission
is a state agency and its employees are State employees." Attorney
General Opinion V=427 (1947,. Twenty years later this conclusion was
reaffirmed in Attorney General Opinion M=125 (1967), which alse held,
citing Attorney General Opinjon C-~530 (1965), that "[i]nasmuch as
these federal funds [received by TEC) are deposited in the State
Treasury, they are state funds.”" 1Indeed, the Secretary of Labor is
expressly prohibited from exercising any authority with respect to the
compensation of employees >f state employment security agencies. 42
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U.S.C. $§503(a)(l). Hence, in answer to your first question, it is
clear beyond cavil that TEC's hourly, temporary and part-time
employees are entitled to receive vacation, sick, and holiday leave on
the same basis as other similarly situated state employees.

Because the next five of your remaining six questions are
" predicated on the affirmative answer we have given to your initial
question, we can now turn {c¢ an examination of the relevent statutory
provisions which affect the availability to state employees generally
of the benefits at issue and to a determination of whether and to what
extent temporary and part-time employees are entitled to such
benefits, The state statutcry provisions affecting the wide range of
rights, privileges, benefits, and obligations of state employees are
multifarjous and scattered. Not only do we have no need to catalogue
these statutes here, but, in addition, wmost of the applicable
statutory provisions regarcing the benefits in question are contained
within the riders in article V, the general provisions article, of
the current General Appropriations Act. Acts 1983, 68th Leg., ch.
1085, at 6171. Those riders provide in pertinent part as follows:

Sec. 1 PROVISIONS RELATING TO THE POSITION
CLASSIFICATION PLAN,

. 0+ = L]

n. FART-TIME EMPLOYEES. Regular full-time
positions paid out of funds appropriated may also
be filled by part-time employees except for lire
item exempt salar:.es not designated as part-time.
In computing the 3alaries of these employees, the
rates of pay shell be proporticnal to the rates
authorized for f[ill-time classified employment.
It is further prcvided that part~time employees as
described in this subsection shall be subject to
all of the provitions of this sectiom.

o. HOURLY EMI'LOYEES. It ic the intent of the
Legislature that hourly employees shall receive
per hour rate :rcreases proportionate to those
provided in thls Act for full-time salaried
classified emplovees.

Sec. 2 METROl! OF SALARY PAYMENTS.

f. OVERTIME. When a regular, full-time
employee is required to work hours 1im excess of
the standard +wcrk week established for the
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position in accordance with applicable statutes,
the employee shall te entitled to compensation for
such overtime eithe:: (1) by receiving equivalent
time off during the twelve-month period following
at the discretion of the employing institution or
agency, in cases where granting compensatory time
off is impracticable, by receiving pay at a rate
equivalent to one énd one-half times the regular
rate of pay. . . .

Sec. 7 EMPLOYE!! WORKING HOURS AND BOLIDAYS.

c. Holidays Tor state employees . . .
including hourly wage workers for each year
covered by this Ac: shall be those specified in
Article 4591, Vernon's Civil Statutes, as amended.

For instituticrs and agencies of higher
education, a regular employee 1is defined as one
who is employed to 'vork at least 20 hours per week
for a period of at 1least four and one-half
months, , . . (rly regular employees of

institutions of hizier education shall be eligible

for paid holidays.

Each state agercy and institution and agencies
of higher education will . . . have on hand enough
personnel to carss on the activities of each
institution or agency so that the public business
can be carried on. . . . Those emplovees who are

working during that holiday period will be allowed

compensatory time cff at a later time. . . . The
following holidays will not be included in this
section, for th27 are holidays that follow
traditional national celebrated holidays:

. . . L]

Agencies whe have work schedules other
than . . . [the n>mal office hours of 8:00 a.m.
to 5:00 p.m.] wil. insure that emplovees working
these schedules observe the equivalent number of

holidays each ye::;r as employees working normal

office hours.
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Sec. 8. EMPLOYEES VACATIONS AND LEAVES.
a. Other than fuaculty with appointments of less
than twelve montas at institutions of higher
education, employees of the state shall, without
deduction in sality be entitled to a vacation in
each fiscal year. Such entitlement shall be
earned in accordai:e with the following schedule:

An employee 'will earn vacation entitlement
beginning on the first day of employment with the
state and terminating on the last day of
duty. . . . Credit for ome month's accrual will
be given for each month or fraction of a month of
employment with :lhe state and will bde posted to
each emplovee's leave record on the first day of
employment with the state and on the first of each
succeeding month of employment thereafter.
Vacation with pay may not be granted until the
employee has had continuous employment with the
state for six (6] months, although credit will be
accerued during that period.

A state employee who resigns, is dismissed, or
separated from st:zte employment shall be entitled
to be paid for all vacation time duly accrued at
the time of separation from state employment,
provided the &employee has had continuous
employment with the state for six (6) months.

c. Employees of the state shall, without
deduction in salary, be entitled to sick leav
subject to the following conditions: )

An employee will earn sick leave entitlement
beginning on the first day of employment with the
state and terminating on the last day ot duty.

Sick leave en:itlement shall be earnmed at the
rate of eight {(8) hours for each month or fraction
of a month employment, and shall accumulate with
the unused amount of such leave carried forward
each month., . . .
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d. * L L] L]

For {nstituti>as and agencies of higher
education, a regular employee 1s defined as one
vho is employed tc work at least 20 hours per week
for a period of at least four and one-half months,
excluding students employed in positions which
require student status as a condition for
employment. Orly regular employees of
institutions and agencies of higher education
shall be eligible for paid vacation and leave as
provided herein.

f. A state e¢sployee who transfers directly
from one State agency to another, shall be given
credit by the receiving agency for the unused
balance of this accumulated vacation and sick
leave, provided that his employment with the State
is uninterrupted.

i. The administrative head or heads of each
agency of the state shall require a record to be
kept of the vacatlon and sick leave accrual and
absences of each employee, and the reasons
therefor whether :i:om sickness, vacation, or leave
of absence withoui: pay. Such records shall be
available for public inspection.

j. The State 2uditor shall provide z uniform
interpretation of the provisions herein contained
on employee vacatlons and leaves, and shall report
to the governor aad the Legislature any exceptions
practiced by the various entities of the state
government. . . . {Emphasis added).

Considered as a whole, ‘:rhese riders, especially the language
emphasized, not only do rct evidence any intent to treat hourly,
temporary or part-time emplovees disparately, but rather they make it
abunduntly clear that such employees are generally entitled to the
same sort of benefits providad for all other employees,

You have referred us o Attorney General Opinion H-£84 (1975)
which held that "[t]emporary and part-time state employees accrue sick
leave, but part-time employees accrue such leave on a proportionate
basgis."” See Acts 1983, supra, §§l.n., o. (A1l further section
numbers cited will be Acts 1983, supra, unless otherwise indicated.)
That opinion also reaffimed the vitality of the conclusion of
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Attorney General Opiniom M-1014 (1971) which held that "hourly and
part-time employees are en:itled to the same holidays, with pay, as
those received by euwployees on & regular monthly basis.” See §7.c.
Likewise, M-1014 also found that the granting of vacation time on a
percentage basis for the time worked was consistent with the
_provisions of the general sppropriations act and further that regular
full-time hourly employees ware entitled to the same benefits as those
granted to regular full-tire monthly employees. We find no reason to
depart from the holdings of these two opinions. The general
applicability of all the holiday, vacation and sick leave provisions
of article V of the current appropriations act to part-time and
hourly, temporary state employees 1s further confirmed by the
limitation of such bemefits at "institutions and agencies of higher
education" to "regular" employees, who are defined as ones working "at
least 20 hours per week for a period of at least four and one-half
months." Secs. 7.c., 8.d. Similarly, the exclusion of faculty with
less than twelve-month appointments from the vacation provisioms of
section 8.a. compels the inferemce that, 1in general, other state
employees are entitled to the benefits of those provisions. Finally,
the narrow exception givea to the comptroller to determine "leave
policies™ for his hourly wcrkers argues for the same conclusion.

Moreover, the holding >f Attornmey General Opinion M=1252 (1972)
that "payment for all duly accrued vacation time 1is payment for
services rendered . . . [apd] such payment constitutes salaries within
the meaning of Article 68131L" indicates that all the subject benefits
set out In the provisions of sections 1, 2, 7, and 8 of article V of
the General Appropriations Act discussed above are referrable to
article 6813b, V,.T.C.S., which provides that "all salaries of
all . . . State employees . . . shall be . . . as may be provided for
by the Legislature in the biennial Appropriations Act. . . ." wherein
there is contained nothing limiting the definition of state employees
to full-time or non-temp>rary, monthly employees. This 1s 1in
contrast, for example, to article 6252-8a, V.T.C.S5., which provides
payment for accumulated vac:ztion and sick leave to estates of deceased
state employees only if th: subject decedent was “employed on a basis
or in a position normally requiring not less than 900 hours per
year. . . ." Thus, since ve conclude both that the TEC's employees
are state employees and that state employees generally, part-time as
well as full-time, temporars as well as otherwise, and hourly as well
as monthly, are entitled to all the benefits of holiday, vacation, and
aick leave, we can now read:.ly answer your next five guestions.

Section 8.f. of the current appropriations act provides a clear
affirnative answer to your’ second question. The sixth paragraph of
section 8.a. provides a comparable affirmative answer to your third
question. See also V,T.(.S. art. 6252-8b, §1. Similarly, section
8.c., whose substantially identical predecessor provisions were
applied to temporary and part-time employees by Attornmey Ceneral
Opinion H-684 (1975), requires that such ewmployees be provided
appropriate sick leave benefits. With regard to your fifth question,
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all hourly, temporary and part-time employees are entitled under
gection 7.c. and the holding of Attorney General Opinior M-10l4 to.the
same paid holidays as all o:her employees. Likewise, in answer to your
sixth question, under the third paragraph of section 7.c., hourly,
temporary and part-time sta:i: employees, like all others, are entitled
to compensatory time off for time worked on holidays other than the
" "eraditional national celebrated holidays" listed in sectiom 7.c. Inm
the case of employees who 1ive already left their employment at TEC,
compensatory time off is obviously nct available. See Attorney
General Opinion H-883 (197€). However, we beiieve that the equitable
treatment by H-883 of the then existing limitation of compensatory
time off to the same montar {pay period) in which it was accrued
suggests a solution. Hence, at least for the limited purpose of the
present opinion request, we read section 2.f as being in pari materia

with section 7.c. Therefore, we conclude that, having denied earned
holiday compensatory time to any of the employees in question, TEC
effectively exercised its discretion to choose to pay them at one and
a half times their existirg rate. In summation, we agree with both
the Comptroller and the Stize Auditor, who have respectively advised
this office in response to this opinion request that "[a] person
placed on an agency's payroll 1s & ctate emplovee and, therefore,
entitled to all the benefits accruing thereto,” and that "[n]one of
the exceptions in the Appropriations Act apply to Commission
employees." But before turning to your seventh question, we note that
this opinion request was spurred by the recent fiscal 1983 audit of
the financial activities c¢f the TEC by the State Auditor, at a
conference which took place on March 29, 1984.

Alll L] - * &

b. Finding - Nome of the temporary employees
of the Commission are allowed to accrue sick or
annual leave. In our opinion this policy is in
conflict with the General Appropriatiens act, art,
V, at 34 and Attorney General Opinions M-1014
dated December 9, 1971, and H-684 dated September
8, 1975, which 1indicate that temporary and
part-time employees are entitled to the same
benefits as fnil-time state employees with
part-time employees receiving a proporticnal
amount,

Recommendation - Temporary employees should
accrue annual and sick leave in proporcion to
hours worked anc should be required to meet the
minimum work peried of six continucus months
before annual leave can be taken. Balances due
current tempora:r employees should be awarded
retroactively.
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=



Mr. Ed Grisham - Page 9 (. }-204)

Response - The agency has requested an Attorney
General's Opinion on this subject. TEC will
comply with what AG recoumends and we will provide
a copy of this opinion when received.

State Auditor Management Le:ter to Members of TEC, June 15, 1984, p.
5. In fact, you have adslsed that you have always complied with
section 8.f. and with the answer we have given to your second question
by calculating and transfer:ing accrued vacation and sick leave time
credit when employees of the type in question have moved directly to
aunother state agency. Compliance with our answers to questions three
through six as to current employees should in principle involve only
gimilarly straightforward calculations. However, questions three
through six are also directed at reimbursement of employees who have
been sgeparated from TEC without being provided, at the time of
separation or prior theret>, the benefits to which we hold they were
entitled.

Thus, we now turn to question seven to consider what, if any,

limitations there are on jour obligation to reimburse such former
- employees for previously rendered services. See Attorney General
Opinion M-1252 (1972). To the extent that preexisting law in the form
of prior appropriation acts contained comparable benefit provisions,
gseparated former TEC emplcyees who were denied benefits to which we
have held they are entitled have claims against the state and against
specific appropriations to the TEC for such purposes. See Tex. Const,
art, III, §44, and Tex. Corst. art. VIII, §6. However, section (a) of
article 4357, V.T.C.S., 1linits the payment even of "certified and
audited" claims to those presented "to the Comptroller for payment
within two (2) years from the close of the fiscal year for which such
appropriations were made. . . ." Hence, payments to former TEC
employees made out of recent appropriations to TEC for salaries and
benefits in order to reimburse such employees for benefits to which we
hold they were entitled in the past are limited to such beuefits which
accrved within fiscal years 1983 and 1984, i.e., September, 1982,
through August 31, 1984. 7The miscellaneous claims process, provided
for by article 4351b, V.T.C.S., and the appropriaticn to the
Comptroller of special funds for the payment of small claims, is
available to satisfy claim3 dating from anytime prior to September 1,
1982. Thus, there are no :ime limitations on the payment of claims
for the benefits in question for hourly, temporary and part-time
employees of TEC whom we have held were entitled to accrue such
benefits in the past, which claims are properly established under the
applicable procedure for such payments,

SUMMARY

All hourly, temporary and part-time employees
of the Texas Ilrnployment Commission are state
employees and entitled to accrue vacatiom, sick
leave, and holiday time credit under the same
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conditions as otler similarly situated state
employees, Such eaployees who transfer employment
from the TEC to another state agency are entitled
to transfer their accumulated vacation and eick
leave time credit. Such employees are entitled at
the time of separation to be paid for all vacation
time duly accrued, 1if they have had six months
continuous employment with the state, Such
employees who wer«¢ denied pay for work time lost
due to 1illness must be reimbursed for the time
they were sick and unable to work in an amount not
to exceed their «uly accrued sick leave at the
time they missed work due to 1illness. Such
employees who have been separated from the TEC
must be reimbursec for days they did not work
which were official state holidays occurring
during their employment at TEC. Such employees
who worked on offi:ial state holidays other than
the "traditional national celebrated holidays” are
entitled to "compensatory time off" within a
reasonable period after issuance of this opinion,
if they are currently on the TEC payroll; however,
if they have been previously separated from TEC
employment, they are entitled to "pay at a rate
equivalent to one and one-half times the regular
rate of pay" at the time of such labor. There is
no time limitation on payments for the benefits
earned in the past by the subject employees which
are properly established under articles 4357 or

4351b, V.T.C.S.
ij o y/vl«ﬂzﬂ
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